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Justice Terry N. Trieweiler delivered the Opinion of the Court.

11 The petitioner, Shane Skillen, filed a petition for dissolution of his marriage to the
respondent, Stacey Skillen, in the District Court for the Sixteenth Judicial District in
Rosebud County. After a nonjury trial the District Court entered an order granting joint
custody of their child, Kinsey, to Shane and Stacey. Thereafter, the Fort Peck Tribal Court
entered a tenporary joint custody order in favor of Stacey, and she filed a notion to dismss
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inthe District Court. The District Court first entered a final decree of dissolution, and then
denied the notion to dismiss. Stacey appeals. W reverse the order of the District Court and
remand this case to the District Court for proceedings consistent with this opinion

12 The sol e issue on appeal is whether the District Court has subject matter jurisdiction
to determne the custody of an Indian child when the child, along with his enrolled nother,
resides on a reservation, and the father, who is non-Indian, resides off the reservation.

FACTUAL BACKGROUND

13 Shane Skillen and Stacey Menz married on May 13, 1993. They were both twenty

years old and students at Dawson Conmunity College in dendive at the tine. Two days

after the marriage, Shane began work at the Rosebud County Sheriff's Departnent in

Forsyth, where his parents reside; Stacey, an enrolled nenber of the Fort Peck Tribes,
returned to the Fort Peck Indian Reservation and began tenporary work at the Fort Peck

Tribal Health Ofice in Poplar. On approximtely August 20, 1993, Stacey stopped work at

the Tribal Health Ofice, and on August 29, 1993, she gave birth to their son, Kinsey Charles
Skillen, in Custer County. Kinsey is also an enrolled nmenber of the Fort Peck Tribes. Shane
i s non-Indian.

4  The parties dispute if and when Stacey actually naintained a residence with her
grandnot her on the Fort Peck Reservation. The parties also dispute where Stacey and

Ki nsey maintained their residence after Kinsey's birth, although it appears clear that they
spent considerable time both in Forsyth with Shane and on the Reservation with Stacey's
grandnother. At all tinmes throughout this matter, both Shane and Stacey have received
substantial support and assistance fromtheir extended famlies in their efforts to raise
Ki nsey.

15 In January 1994, Shane filed a petition for dissolution of the narriage in the District
Court for the Sixteenth Judicial District in Rosebud County; he brought Stacey and Kinsey

to Forsyth and served the petition on her there. The District Court conducted a hearing, and
on February 18, 1994, granted tenporary custody to both parties, wi th physical custody
alternating every two weeks. At the time of the court's order, Shane lived in Forsyth and
Stacey, apparently, resided on the Reservation

16 In July 1995, the District Court conducted a nonjury trial. In January 1996, it ordered
t hat Shane and Stacey share joint custody of Kinsey, and that Shane would be the prinmary
residential custodian. On February 3, 1996, Stacey exercised her visitation privilege and
took custody of Kinsey from Shane. She failed, however, to return Kinsey to Shane on
February 10, as the parties had arranged. On February 9, 1996, she sought and received from
the Fort Peck Tribal Court an order awardi ng her tenporary custody of Kinsey. A few

weeks later, Shane, with the help of the Richland County Sheriff's Departnment, |ocated

Stacey and Kinsey, and had Kinsey returned to him Shane has apparently naintained

physi cal custody of Kinsey since that tinme.

17 On March 11, 1996, Stacey filed a notion in the District Court pursuant to Rule 60,

MR Cv.P., and Rule 12(h), MR Cv.P., to disniss the case for |ack of subject matter
jurisdiction. She asserted that the Tribal Court had exclusive jurisdiction over the matter by
virtue of Stacey's and Kinsey's residence on the Reservation at the tine that Shane originally
filed for dissolution, and that it exercised its jurisdiction when it granted the tenporary
custody order. On June 18, 1996, the District Court stated that it had jurisdiction over the
case and issued its final decree of dissolution in which it granted the parties joint custody

file:///C)/Documents%20and%20Setti ngs/cu1046/Desktop/opi nions/96-520%200pinion.htm (2 of 28)4/20/2007 2:51:52 PM



96-520

and

decl ared Shane to be the primary residential custodian. After the parties briefed the issue,
the District Court, on July 26, 1996, found that Kinsey had significant contacts on and off
the Reservation, and that as such, the District Court shared concurrent jurisdiction with the
Tribal Court. Therefore, it denied the notion to disniss.

DI SCUSSI ON

18 Does the District Court have subject matter jurisdiction to determ ne the custody of
an Indian child when the child, along with his enrolled nother, resides on a reservation, and
the father, who is non-Indian, resides off the reservation?

19 Whet her to disnmiss a claimbased on |lack of subject matter jurisdiction is a question
of law. W review a district court's conclusion of lawto deternine if it is correct. See
Poteat v. St. Paul Mercury Ins. Co. (1996), 277 Mont. 117, 119, 918 P.2d 677, 679. See also
Matter of Beneficial Water Use Permit Nos. 66459-76L, Ciotti; 64988-Gr6L, Starner (1996),
278 Mont. 50, 54, 923 P.2d 1073, 1076.

110 A notion to dism ss based on | ack of subject matter jurisdiction may be raised at any

time and by either party, or by the court itself. See Rule 12(h)(3), MR Cv.P.; State v.
Tweedy (1996), 277 Mont. 313, 315, 922 P.2d 1134, 1135; Wppert v. Blackfeet Tribe of

Bl ackfeet |ndi an Reservation (1993), 260 Mnt. 93, 102, 859 P.2d 420, 425. Also, a party

cannot wai ve or confer by consent jurisdiction when there is no |egal basis for the court to
exercise jurisdiction. See In re Marriage of MIler (1993), 259 Mount. 424, 427, 856 P.2d

1378, 1380. Therefore, despite the District Court's intimation in its order that Stacey waived
Tribal jurisdiction by indicating she would not invoke it, it was proper for Stacey to raise the
i ssue of the District Court's jurisdiction when she did.

11 Stacey's challenge to the District Court's jurisdiction raises a matter of first inpression
before this Court: |In light of Indian jurisdiction |Iaw and child custody principles, we nust
determ ne whether a district court has jurisdiction in a custody proceeding involving an

Indian child and an Indian parent when both reside on Indian | and, and a non-Indi an parent

who does not reside on Indian land. It presents this Court with a significant |egal and policy
question and requires that we synthesize the i ndependently conplex areas of |ndian

jurisdiction and child custody jurisdiction

12 The issue of jurisdiction considers a court's right to determ ne and hear an issue. As
such, it "transcends procedural considerations and involves the fundamental power and
authority of the court itself." Wppert, 260 Mont. at 102, 859 P.2d at 425. Accordingly, our
inquiry into the jurisdictional conflict between a tribal court and a state district court
ext ends
to the even nore fundanental issue of the interaction between tribal and state authority.

A Tribal Jurisdiction in General

13 It is well established that Indian tribes nmaintain certain powers of self-governnment

over reservation activities, such that states may not exercise jurisdiction regarding these

ar eas

of tribal governnent. The exclusive nature of Indian tribes' authority in this regard is based
on two distinct grounds: (1) federal supremacy, and (2) tribal sovereignty. See Wite

Mount ai n Apache Tribe v. Bracker (1980), 448 U.S. 136, 142-43, 100 S. C. 2578, 2583, 65

L. BEd. 2d 665, 672.
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14 Congress has the authority to regulate Indian tribes, and where federal |aw exists, state
courts lack jurisdiction. See Wite Muuntain Apache Tribe, 448 U.S. at 142, 100 S. C. at
2583, 65 L. Ed. 2d at 672. "State jurisdiction is pre-enmpted by the operation of federal |aw
if it interferes or is inconpatible with federal and tribal interests reflected in federal |aw,
unl ess the state interests at stake are sufficient to justify the assertion of state
authority."”

New Mexi co v. Mescal ero Apache Tribe (1983), 462 U S. 324, 334, 103 S. C. 2378, 2386

76 L. Ed. 2d 611, 620 (stating that the application of state hunting and fishing laws to
nonmenbers on the reservati on was preenpted by federal law and the tribe's own regul atory
schene).

15 1In the 1950s, Congress transferred to six states its civil and crimnal jurisdiction over
Indian | ands, and all owed other states, including Montana, to assume jurisdiction by their

own | egislative action. See Pub. L. No. 53-280, Act of August 15, 1953, 67 Stat. 588. The
1968 Indian GCvil Rights Act repealed that portion of P.L. 280 that pernmitted states |ike
Montana to unilaterally assume jurisdiction over Indian |lands, and thereafter required the
affected tribe to consent to the state assunption of jurisdiction. See 25 U S. C 1321
1322, and 1326

116 Here, donmestic matters are generally within the province of states (and tribes) and not
Congress. See In re Burrus (1890), 136 U S. 586, 593-94, 10 S. C. 850, 853, 34 L. Ed. 500,
503 (" The whol e subj ect of the donmestic relations of husband and wi fe, parent and child,

bel ongs to the laws of the States and not to the laws of the United States.”). As will be
di scussed bel ow, Congress has in recent years legislated in the area of child custody and
specifically Indian child custody. Those federal acts, however, do not govern these facts, nor
do they operate presunptively to preenpt state authority in favor of the tribe's authority.
Mor eover, Montana has not assuned jurisdiction over the Fort Peck Tribes pursuant to

P.L. 280. Accordingly, the jurisdictional franmework for our analysis should be based not on
preenption, but on the interaction between tribal and state courts in terns of triba
sovereignty.

17 Where Congress has not exercised its authority over Indian tribes, tribes are generally
presuned to maintain their inherent tribal sovereignty over Indian | and. See Fisher v.
District Court (1976), 424 U S. 382, 96 S. C. 943, 47 L. Ed. 2d 106; In re Marriage of
Vel | man (1993), 258 Mont. 131, 137, 852 P.2d 559, 563. Wthout express federal lawto
declare the total |lack of state authority, however, questions as to state versus triba

aut hority

naturally arise. The nost comonly cited nmethod to determ ne whether a state has authority
ina mtter is the Wllians infringenent test: "Essentially, absent governing Acts of
Congress, the question has always been whether the state action infringed on the right of
reservation Indians to nake their own |aws and be ruled by them" WIlians v. Lee (1959),
358 U.S. 217, 220, 79 S. ¢. 269, 271, 3 L. Ed. 2d 251, 254. See also lowa Mut. Ins. Co. v.
LaPl ante (1987), 480 U S. 9, 107 S. . 971, 94 L. Ed. 2d 10 (enphasi zing the retained
sovereignty of Indian tribes over their menmbers and their territory where Congress has fail ed
to assert its authority); State ex rel. Iron Bear v. District Court (1973), 162 Mnt. 335, 342,
512 P.2d 1292, 1297 ("The guide lines are set down in Wllianms and as |ong as the state does
not violate those guide |lines and does not attenpt to exercise jurisdiction over areas of the
| aw where there is either a governing Act of Congress or an infringenment on reservation self-
government, it may continue to exercise jurisdiction.").

118 The United States Suprene Court held in Montana v. United States (1981), 450 U. S

544, 564, 101 S. . 1245, 1258, 67 L. Ed. 2d 493, 509-10, that without federa

authori zation, a tribe's power to exercise its sovereignty does not extend "beyond what is
necessary to protect tribal self-government or to control internal relations . " See al so
A i phant v. Suquanish Indian Tribe (1978), 435 U S. 191, 98 S. C. 1011, 55 L. Ed. 2d 209
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(stating that tribal sovereignty does not authorize crimnal jurisdiction over non-Indians).

119 More inportantly, however, Mntana has cone to stand for the exceptions it

articul ated, pursuant to which tribal sovereignty dictates that a tribe has the right to
exerci se

its jurisdiction over non-Indians and activities on Indian lands. The first exception
recogni zes regulatory tribal jurisdiction over nonmenbers who enter consensual relationships
with the tribe or its nenbers. The second exception recognizes civil tribal jurisdiction over
nonmenber reservation conduct that threatens or directly affects the tribe's politica
integrity,

econom ¢ security, health, or welfare. See Mntana, 450 U S. at 565-66, 101 S. C. at 1258,
67 L. Ed. 2d at 510-11 (citing WIlianms, anong others). The Court in Strate v. A1
Contractors (1997), 65 USLW 4298, 117 S. Ct. 1404, 1415-16, 137 L. Ed. 2d 661, 678-79,
interpreted the second Montana exception to apply only when the conduct at issue presents
athreat in terms of the tribe's ability to be self-governing or to control its interna

rel ations.

20 Strate and Montana both cite the facts of Fisher to denobnstrate when a state court's
exercise of jurisdiction would trigger the second Montana exception and infringe on the
tribe's sovereign ability to govern itself and to control its internal relations. Strate, 117
S. ¢

at 1412-13, 137 L. Ed. 2d at 674-75; Montana, 450 U. S. at 566, 101 S. Ct. at 1258, 67

L. BEd. 2d at 511. Fisher involved a child custody dispute between an | ndian nother and an

I ndi an foster nother, each of whomresided on the reservation. The Court concl uded that

the state court's exercise of jurisdiction would "plainly interfere" with the tribe's powers of
sel f-government and, as a result, granted the tribal court exclusive jurisdiction to deternine
custody of the Indian child. 1In addition to sonme factual simlarity of Fisher to the facts now
before us, we nust al so regard throughout our consideration of this matter two key factors

on which Fisher expressly relied: (1) the risk of conflicting adjudications to the child's
detrinent; and (2) the fact that state exercise of jurisdiction "would cause a correspondi ng
decline in the authority of the Tribal Court." Fisher, 424 U.S. at 388, 96 S. C. at 947, 47
L. BEd. 2d at 112.

B. Child Custody Jurisdiction

21 As the facts before us suggest, disputes regarding child custody, and specifically child
custody jurisdiction, are extrenely conplicated and involve the interests of nany parties.

The uncertainty of an imredi ate change in marital and custody status is conpounded by the

dual demand on courts to incorporate these varied interests and to project famly
relationships many years into the future. One constant am d these uncertainties is the best
interests of the child standard. See 8 40-4-212, MCA (directing courts to apply the best
interests of the child standard in a custody determi nation); Fort Peck Tribal Code, Title VI,
§ 304(b) (1989) ("The determination of custody shall be based on the best interests of the
child."). See also State of Arizona v. Sasse (1990), 245 Mont. 340, 348, 801 P.2d 598, 603
("The best interests of the child have al ways been the npbst salient consideration in
determining fanmily matters where children are involved.") (Barz, J., dissenting). Although
sonmetimes subject to discretion in its application, the best interests of the child standard
attenpts to focus the parties and courts on the nopst vulnerable interest in these proceedi ngs:
the child s well-being. Wthin this anbit, jurisdictional questions also now enphasize first
and forenpost a determ nation consistent with and supportive of the best interests of the child.

22 The Uniform Child Custody Jurisdiction Act (UCCIA) has been adopted by all fifty
states. Montana has codified the UCCIA at 40-7-101 to -125, MCA, and incorporates

3 of the UCCIA at 40-4-211, MCA, to determine the initial matter of child custody
jurisdiction. 1In conjunction with the federal Prevention of Parental Kidnaping Act (PKPA),
28 U . S. C 1738A, the UCCIJA operates to clarify which anmong conpeting jurisdictions
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shal|l determne matters of child custody.

23 As a threshold matter, the UCCIJA definition of "state" includes "any state, territory,

or possession of the United States, the Compbnwealth of Puerto Rico, and the District of

Col unbi a" and does not specifically include Indian tribes; the PKPA uses substantially the
sanme definition. See 8 40-7-103(10), MCA; 28 U . S.C. § 1738A(b)(8). The om ssion

however, is of no consequence to the policy-based analysis of the UCCIA and t he PKPA that

we engage here. Accordingly, we conclude that for the linmted purpose of analogizing to the
policy considerations of the UCCIA and the PKPA, to resolve the issue before us, we wll
conpare Indian tribes to territories within the nmeaning of the UCCIA and the PKPA

definition of "state." See In re Larch (4th Cr. 1989), 872 F.2d 66 (Cherokee tribe is a state
for purposes of the PKPA); Martinez v. Superior Court (Ariz. C. App. 1987), 731 P.2d 1244

(in a custody dispute between one |ndian parent and one non-Indian parent, Indian tribes are
states within the neaning of the UCCIA). See also Day v. State Dep't Social & Rehab

Servs., Child Support Enforcenent Div. (1995), 272 Mont. 170, 175, 900 P.2d 296, 299 ("As
regards child support orders issued in Indian tribal courts, Indian tribes are deened to be
"States,' 28 U.S.C. § 1738B(b), and are, therefore, excepted out of the definition of 'foreign
states' under the provisions of the Recognition Act. Section 25-9-602(2), MCA

Additional ly, judgnents for support in matrinonial or famly matters are not considered
"foreign judgnents' under the Recognition Act. Section 25-9-602(1), MCA "). But see
Desjarlait v. Desjarlait (Mnn. C. App. 1985), 379 N W2d 139, 143 ("[T] he UCCIA does

not apply to jurisdictional disputes between a state court and a tribal court"); Malaterre v.
Mal aterre (N.D. 1980), 293 N.W2d 139, 144 (refusing to resolve a child custody issue

between a tribal court and a state court on the basis of the UCCIA, based on the fact that the
UCCJA "pertains to fact situations which involve jurisdictional disputes with sister states").

924 The purposes of the UCCJA are, in part, to

(a) avoid jurisdictional conpetition and conflict with courts of other
states in matters of child custody which have in the past resulted in the shifting
of children fromstate to state with harnful effects on their well-being;

(c) assure that litigation concerning the custody of a child takes place
ordinarily in the state with which the child and his fanm |y have the cl osest
connection and where significant evidence concerning his care, protection
training, and personal relationships is nost readily available and that courts of
this state decline the exercise of jurisdiction when the child and his famly
have a cl oser connection with another state;

(d) discourage continuing controversies over child custody in the
interest of greater stability of home environnent and of secure famly
rel ationships for the child;

Section 40-7-102(1), MCA (enphasis added). As a California case stated, "the UCCIA
seeks to limt jurisdiction rather than encourage or condone its proliferation." |In re Marriage
of Hopson (Cal. C. App. 1980), 168 Cal. Rptr. 345, 356, 110 Cal. App. 3d 884, 899.

925 Li kewi se, the PKPA, which focuses primarily on custody nodification, attenpts to
isolate jurisdiction in the one court which is best able to deternmine the best interests of the
child. The Congressional Findings and Decl arati on of Purpose for the PKPA state that:
(c) The general purposes of . . . this Act . . . are to:
(1) pronote cooperation between State courts to the end that a
determ nati on of custody and visitation is rendered in the State which can best
decide the case in the interest of the child,

(4) discourage continuing interstate controversies over child custody in
the interest of greater stability of home environnent and of secure famly
rel ationships for the child;

(5) avoid jurisdictional conpetition and conflict between State courts
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in matters of child custody and visitation which have in the past resulted in the
shifting of children fromState to State with harnful effects on their
wel | - bei ng;

28 U. S. C 1738A (enphasi s added).

126 The two | aws nmake clear that jurisdictional disputes over custody are not in the best
interest of the child. Furthernore, as will be explained nore fully below, the [aws seek to
certify the single "state" to which the child' s best interest is connected. Finally, they
enphasi ze how i nportant the initial determ nation of custody jurisdiction is, as subsequent
changes in custody jurisdiction run counter to the purpose of the laws and are, therefore,
presunptively disfavored

27 For exanple, we twice recently considered the application of the PKPA in the context
of child custody determination. See In re Marriage of Shupe (1996), 276 Mont. 409, 916
P.2d 744; In re Marriage of Erler (1993), 261 Mont. 65, 862 P.2d 12. Each tinme we held
that the Montana district court |acked jurisdiction pursuant to the PKPA to nodify the
custody determ nation of another state. |In Erler, we recognized that "[t]he PKPA requires
full faith and credit be accorded to decisions of a jurisdiction if the court appropriately
exercised jurisdiction under the PKPA standards” and that it "vests continuing jurisdiction
in the original state as long as the child or one of the contestants continues to reside

t here."

Erler, 261 Mont. at 69-70, 862 P.2d at 15-16. Because the PKPA gives the original court
continuing jurisdiction and requires that full faith and credit be given to the original
determ nation, the Act inposes a duty on any "sister 'state'" to enforce a child custody
determi nation that was nade consistent with the UCCIA and PKPA. Thus, where a child
custody determ nation has al ready been nmade and where the residence of the child has not
changed, the PKPA enforces what effectively anmbunts to exclusive jurisdiction for the
original court. See Shupe, 276 Mont. at 414, 916 P.2d at 747 ("[T]he PKPA sets forth
standards for deternmining the one state with jurisdiction to nodify an existing custody
order."). As such, it becones inperative that the original determ nation of custody
jurisdiction be the correct one.

128 Pursuant to the UCCIA, the general rule is that the "home state" of the child should
have jurisdiction to determ ne custody matters. See 8§ 40-4-211(1)(a)(i), MCA.  See, e.g.
Hegler v. Hegler (Fla. . App. 1980), 383 So. 2d 1134. Section 40-7-103(5), MCA, defines
"Hone state" as:

[T]he state in which the child, immediately preceding the time involved, |ived

with his parents, [or] a parent . . . for at least 6 consecutive nonths and in the

case of a child less than 6 nonths old the state in which the child Iived from

birth with any of the persons nentioned. Periods of tenporary absence of any

of the named persons are counted as part of the 6-nonth or other period.

129 The UCCIA permits a court to assert jurisdiction for reasons other than the child's
resi dence, based on the child' s best interests. Section 40-4-211(1)(b), MCA, sets out when
it would be in the child's best interests for the state to assune jurisdiction
(i) the child and the parents or the child and at |east one contestant have
a significant connection with this state; and
(ii) there is available in this state substantial evidence concerning the
child' s present or future care, protection, training, and personal relationships;

However, it explicitly prohibits a state fromclainmng jurisdiction where only the physica
presence of the child would confer jurisdiction, except in limted situations of abuse or
abandonnent. See 8 40-4-211(2), MCA. |If no other state has jurisdiction, or where another
state has declined to exercise jurisdiction, the state may then assert jurisdiction if it is in
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t he
best interest of the child. See § 40-4-211(d), MCA

130 By itself, the UCCIA coul d apparently support the exercise of jurisdiction by nmultiple

st at es. See Shupe, 276 Mont. 409, 916 P.2d 744 (concluding that both Mntana and U ah

had jurisdiction pursuant to the UCCJA). However, when considered in conjunction wth

the PKPA, a clear preference energes for the child s home state, as determ ned by his

resi dence, especially in light of the interest that we recognize in avoiding future jurisdiction
shifts for the child s best interests. See, e.g., Shupe, 276 Mont. 409, 916 P.2d 744 (hol ding
that PKPA prevented Mntana from exercising jurisdiction, even though neither state

qualified as the child's "honme state" pursuant to the UCCIA).

131 O course, this says nothing about the unique status of Indian children. The case
before us ultimately turns on the jurisdictional power of a state court over an Indian parent
and an Indian child who may reside on a reservation, not just on a strict application of the
terms of the UCCIA. However, the powerful policy statenments reflected in these child
custody laws and their conmtnent to the best interests of the child only take on enhanced
meani ng when we consider the Indian Child Wlfare Act (I CW) and the reasons that

noti vated Congress to enact it.

C. I ndian Child Wl fare Act

132 1In 1978, Congress passed the ICWA, 25 U S.C. 88 1901-63, to protect the best

interests of Indian children and to pronote the security of Indian tribes. See 25 U. S. C

§ 1902. Its primary neans of achieving this goal was to ensure that tribes played an
expanded role in custody proceedings that involved Indian children. This Court has
repeatedly affirmed the intent of the | CWA and sought to inplenent its presunptions in

favor of a tribal role in Indian child custody proceedings. See In re Adoption of Riffle
(1995), 273 Mont. 237, 902 P.2d 542 (granting the tribe, as opposed to the Bureau of |ndian
Affairs, ultimate authority to determne whether a child is eligible for tribal nenbership, and
thus, final authority to determ ne whether a child satisfies the |CW definition of I|Indian
child); Inre Matter of Baby Grl Doe (1993), 262 Mont. 380, 865 P.2d 1090 (stating that the
ICWA is paranobunt to a natural parent's desire for anonymty); In re Parental Pl acenent of

MR D.B. (1990), 241 Mont. 455, 787 P.2d 1219 (interpreting broadly |Ianguage fromthe

tribal court to conclude that Indian child was a ward of the tribal court and subject to
exclusive tribal jurisdiction pursuant to the ICWY); Inre ME M (1986), 223 Mnt. 234,

725 P.2d 212 (recognizing a famly menber's right to intervene pursuant to the | CWA even
after considerable steps in adoption proceedi ng had occurred).

133 The I1CWA represents the federal remedy to a nationwi de problem The probl em

originates fromwhat is in the mpjority of cases a naturally predisposed inability of states to
consider fully the best interests of Indian children in custody proceedings, specifically in the
context of their Indian heritage. In particular, Congress found after extensive hearings that
"States, exercising their recognized jurisdiction over Indian child custody proceedings

through administrative and judicial bodies, have often failed to recognize the essential triba
rel ati ons of Indian people and the cultural and social standards prevailing in Indian
comunities and famlies.” 25 U S.C. § 1901(5). The concerns and resultant need for the

| CWA are based even nore on the fact that, as Congress pointed out, "there is no resource

that is nmore vital to the continued existence and integrity of Indian tribes than their children
and that the United States has a direct interest, as trustee, in protecting Indian children who
are nenbers of or are eligible for nenbership in an Indian tribe." 25 U S.C. § 1901(3).

134 The crux of the ICWAis to provide tribal courts with exclusive jurisdiction in "child
cust ody proceedi ngs" that involve Indian children. However, it expressly excludes fromits
definition of "child custody proceedi ngs" custody disputes arising froman award in a
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marriage dissolution. See 25 U.S.C. § 1903(1). See also In re Bertelson (Mnt. 1980), 189
Mont. 524, 531, 617 P.2d 121, 125 ("[ICWA] is not directed at disputes between |ndian

fam lies regarding custody of Indian children; rather, its intent is to preserve Indian culture
[sic] values under circunstances in which an Indian child is placed in a foster home or other
protective institution."). Regardless of its literal nonapplication to the facts before us, we
cannot ignore the fact that the I CM "evinces an enphatic federal policy of protecting the
tribal role in proceedings involving Indian children."” Barbara Ann Atwood, Fighting Over
Indian Children: The Uses and Abuses of Jurisdictional Anmbiguity, 36 U CL. A L. Rev.

1051, 1062 (1989).

135 Simlar to other child custody | aws, the | CWA bases a court's right to assune
jurisdiction on the residence of the child. However, the |ICM mani fests an even stronger
presunption that jurisdictional disputes be deterni ned exclusively on the basis of the child's
resi dence than the UCCIA and the PKPA, which permt courts to assune jurisdiction on the
addi ti onal grounds of the best interests of the child, anong other things. See M ssissipp
Band of Choctaw Indians v. Holyfield (1989), 490 U S. 30, 109 S. C. 1597, 104 L. Ed. 2d

29 (holding that the | CWA applied because even though the Indian children had never
physically entered the reservation, their residence was officially the reservati on, based on
their nother's residence there); In re Adoption of Halloway (Utah 1986), 732 P.2d 962
(elevating the federal policies of the | CWA over state |aw regardi ng abandonnment and
domicile).

136 In effect, Congress declared through the CWA that a custody determnination by the
tribal court is unequivocally in the best interests of the child when the child resides on
I ndi an
land. It states:
An Indian tribe shall have jurisdiction exclusive as to any State over

any child custody proceeding involving an Indian child who resides or is

donmiciled within the reservation of such tribe, except where such jurisdiction

is otherwise vested in the State by existing Federal law. Were an Indian child

is award of a tribal court, the Indian tribe shall retain exclusive jurisdiction

not wi t hst andi ng the residence or domicile of the child.

25 U . S.C. 8§ 1911(a). Wiere the child does not reside on Indian |land, the | CM directs the

state court, "in the absence of good cause to the contrary, [to] transfer such proceeding to the
jurisdiction of the tribe, absent objection by either parent . . . or the Indian custodian or
t he

Indian child' s tribe." 25 U S.C 8 1911(b). Either way, the tribal court is presuned to have
jurisdiction over a custody proceeding that involves an |Indian child.

137 The value of the ICWA for purposes of the jurisdictional analysis before us is
three-fol d.

138 First, that Congress felt the need to curtail states in these matters indicates that state
courts are apt to exercise jurisdiction when the best interests of the Indian child do not
necessarily support that assunption of jurisdiction. 1In other words, it puts states on notice
that they are, in fact, a significant part of the problem and that they should weigh their
potential assunption of jurisdiction very judiciously. See, e.g., Inre ME M (1981), 195
Mont. 329, 339, 635 P.2d 1313, 1319 ("The purpose of the [ICW] is to renove as far as

possible the white nan's perceptions in these matters where Indian values may conflict.")
(Sheehy, J., dissenting).

139 Second, the ICOM indicates that regardl ess of the child s residence, tribal courts are
uni quely and inherently nore qualified than state courts to determ ne custody in the best
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interests of an Indian child. Relatedly, it accentuates that custody matters that involve

I ndi an

children inplicate a broader range of concerns than custody matters that do not involve

I ndian children, and furthernore, that those interests are of great inportance to the United
States, and of course, to the integrity of Indian tribes. Despite the |CWM' s nonapplication

to di ssol ution-based custody di sputes, we al so recogni ze that the tribal court's experience and
abilities in these areas are inherent advantages over state courts and remain as such when the
custody matter before a tribal court happens to occur pursuant to a nmarriage dissolution. See
generally Bertelson, 189 Mont. at 539, 617 P.2d at 129 ("Presumably the tribal court is better
equi pped to consider the ethnic identity as a factor in determining the child s welfare than

is a state court."). |In either case, the best interests of the child standard takes on expanded
meaning to tribal courts.

140 Finally, the | CWA denonstrates confidence in the tribal forum not only for the
substantive expertise of its perspective, but also for its ability to make a fair and
appropriate

determ nation and to serve the interests of all the parties, including the state. See, e.qg.
Inre

MR D.B., 241 Mont. at 463, 787 P.2d at 1224 ("W are fully confident the Tribal Court wll

consi der the best interest of all parties in making its . . . determnation."); Halloway, 732
P.2d at 972 ("[We are confident that the courts of the [tribe] will give the [custody matter]
the careful attention it deserves and will act with the utnost concern for [the Indian child's]

wel |l -being."). The ICWA al so demands that state courts give full faith and credit to the
decisions of the tribal court. See 25 U S.C. § 1911(d). Therefore, we appreciate that in
terms of our jurisdiction analysis, any disregard for the clear policy behind the | CWA
preferences for a tribal determ nation instead of a state determi nation would at |east in part
provoke a "decline in the authority of the Tribal Court." Fisher, 424 U S. at 388, 96 S. C
at 947, 47 L. Ed. 2d at 112

D. Jurisdiction of Montana State Courts Over Indian Activity

41 This Court has frequently recogni zed and upheld the sovereignty of Indian tribes to

mai ntain their rights of self-governnent and to control the internal relations of their
menbers. See In re Custody of Zier (1988), 230 Mont. 464, 750 P.2d 1083; In re Marriage

of Linpy (1981), 195 Mont. 314, 636 P.2d 266; State ex rel. Stewart v. District Court (1980),
187 Mont. 209, 609 P.2d 290.

42 Qur analysis of jurisdictional disputes between tribal courts and state courts has
followed two different |ines, dependi ng upon whether the jurisdictional dispute arose from
a regulatory matter or an adjudicatory one.

143 The majority of our decisions that involve adjudicatory matters, and in particul ar
donestic matters, follow a sovereignty analysis and apply the three-part test from State ex
rel. Iron Bear v. District Court (1973), 162 Mnt. 335, 512 P.2d 1292, to determ ne whet her
a district court can exercise jurisdiction. See, e.g., Linpy, 195 Mont. at 318, 636 P.2d at
268;
Stewart, 187 Mont. at 212-13, 609 P.2d at 292. See also Krause v. Neuman (1997), 943 P.2d
1328, 54 St. Rep. 937 (applying Iron Bear in a dispute regarding Indian trust |and); Lanbert
v. Ryozik (1994), 268 Mont. 219, 886 P.2d 378 (applying Iron Bear in a dispute regarding
an on-reservation auto accident). In Iron Bear, 162 Mnt. at 346, 512 P.2d at 1299, we
st at ed:

Before a district court can assune jurisdiction in any matter subnmitted to it, it

nmust find subject matter jurisdiction by deternmining: (1) whether the federa

treaties and statutes applicable have preenpted state jurisdiction; (2) whether

the exercise of state jurisdiction would interfere with reservation sel f-governnment; and
(3) whether the Tribal Court is currently exercising
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jurisdiction or has exercised jurisdiction in such a manner as to preenpt state
jurisdiction.

This Court, in lron Bear, relied primarily on the U S. Supreme Court analysis of WIIians
and its enphasis on tribal sovereignty to develop the above test. See lIron Bear, 162 Mont.
342-43, 512 P.2d at 1297. Even in its discussion of preenption, sovereignty renmained the
focus. See lron Bear, 162 Mont. at 345, 512 P.2d at 1298 (stating that preenption nust be
considered with "sovereignty as a 'backdrop against which the applicable treaties and federa
statutes nmust be read.'") (quoting McC anahan v. State Tax Commn of Ariz. (1973), 411 U S
164, 172, 93 S. &. 1257, 1262, 36 L. Ed. 2d 129, 136).

44 CQur consideration of a jurisdictional conflict regarding a regulatory matter follows a
preenption analysis. See State ex rel. Poll v. District Court (1993), 257 Moynt. 512, 851 P.2d
405 (considering state authority to regul ate ganbling on a reservation); Northern Border
Pipeline Co. v. State (1989), 237 Mont. 117, 772 P.2d 829 (considering state ability to tax

pi peline that traversed reservation). W apply the two-part test fromWite Muntain

Apache, 448 U.S. 136, 100 S. C. 2578, 65 L. Ed. 2d 665, which asks whether: "(1) the
assertion of subject matter jurisdiction by Montana's administrative and judicial tribunals is
preenpted by federal |law, and (2) the assertion of subject matter jurisdiction by Mntana's
administrative and judicial tribunals would unlawfully infringe on [the tribe's] right to nmake
its own laws and be ruled by these laws.”" First v. State Dept. of Soc. & Rehab. Servs. ex rel
LaRoche (1991), 247 Mont. 465, 471, 808 P.2d 467, 470; See also Poll, 257 Mont. at 522,

851 P.2d at 411 ("The proper test for determ ning whether the State of Mntana has

regul atory authority over any activity commtted on the [reservation], through its crinina
statutes or otherwise, is the test set forth . . . in Wite Muntain Apache.") (Trieweiler, J.
dissenting). That inquiry essentially "call[s] for a particularized inquiry into the nature of
the state, federal, and tribal interests at stake, an inquiry designed to determ ne whether, in
the specific context, the exercise of state authority would violate federal law " Wite
Mount ai n Apache, 448 U. S. at 145, 100 S. C. at 2584, 65 L. Ed. 2d at 673. See also State

v. Thomas (1988), 233 Mont. 451, 453, 760 P.2d 96, 97-98. See generally Burlington N

R R Co. v. Departnent of Pub. Serv. Regulation (1986), 221 Mnt. 497, 500-01, 720 P.2d

267, 269-70 (discussing Wite Muntain Apache).

45 In First, 247 Mont. at 471, 808 P.2d at 470, this Court rejected Iron Bear and chose
to apply White Muntain Apache to the issue of whether the state could enforce an
out-of-state child support obligation against the off-reservation inconme of an Indian who
resided on a reservation. W determined that because the U S. Suprene Court is the fina
authority on matters involving tribes and tribal jurisdiction, and because Wite Muntain
Apache followed Iron Bear by seven years, we should apply the test fromWite Muntain
Apache, not lron Bear. W subsequently applied the Wiite Muntain Apache test in Inre
Marriage of Wellman (1993), 258 Mont. 131, 852 P.2d 559, which considered the state
court's ability to apportion and distribute Indian trust |and pursuant to the marriage

di ssol uti on of an Indian wonan and her non-1ndi an husband.

46 For purposes of our analysis here, we need not revisit our decisions in First and

Vel man to determ ne whether those clains represented an appropriate application of the
White Mountain Apache preenption test. See First, 247 Mont. at 473, 808 P.2d at 472
(characterizing the matter as "collection action, and accordingly, not [a donmestic affair]
dom nated by tribal tradition and custom"). However, to the extent that those cases create
any uncertainty about which test this Court shall apply in future disputes over jurisdiction
between tribal and state courts, we hold here that Iron Bear and a principally sovereignty-
based analysis applies in the adjudicatory context, while the Wiite Muntain Apache
preenption test shall be the starting point in a regulatory dispute.

147 Although the two tests and |ines of analysis appear quite simlar, they are substantially

file://IC)/Documents%20and%20Setti ngs/cu1046/Desktop/opinions/96-520%200pinion.htm (11 of 28)4/20/2007 2:51:52 PM



96-520

different. Either one alone represents a sufficient basis to find that the state court |acks
subj ect matter jurisdiction. See MIbank Mit. Ins. Co. v. Eaglenman (1985), 218 Mont. 58,

61, 705 P.2d 1117, 1119 (citing Wite Muntain Apache, 448 U.S. at 142-43, 100 S. C. at

2583, 65 L. Ed. 2d at 672). The sovereignty analysis pursuant to Iron Bear, although

phrased to focus on the state's exercise of jurisdiction, ultinmately turns on the breadth with
whi ch we define tribal sovereignty and the degree to which we recognize a tribe's exercise

of jurisdiction. On the other hand, a preenption analysis of the various interests at stake,
pursuant to White Muntain Apache, focuses |less on the tribe as a sovereign nation and nore

on the sufficiency of the state or federal interest in overcomng the tribe's right to govern
itself. Conpare Linpy, 195 Mont. at 319, 636 P.2d at 269 (applying Iron Bear to a marri age

di ssol ution between reservation Indians) ("Sound public policy requires that the Triba

Courts should have the jurisdiction to interpret their Tribal Constitution and Tribal |aw where
the Indian Tribe has established a functioning forumfor thenselves to adjudicate
controversies affecting the custody of their children.") with Wl |l man, 258 Mont. at 141, 852
P.2d at 565 (applying Wite Muntain Apache to a state court's ability to dispose of Indian
trust land pursuant to a marriage dissolution) ("In short, the state's interest in the property
and

proceedi ngs at issue is inconsequential conpared with the federal and tribal interests at
stake."). The fundanental difference is that in an adjudicatory situation, civil jurisdiction
over all activity on Indian land is generally presuned to rest in the tribal court, and
consequently, it requires that we anal yze state exercise of jurisdiction in terms of its
infringenent on the tribe's inherent sovereignty. See Strate, 117 S. C. at 1412-13, 137 L.
Ed. 2d at 674-75; lowa Mut. Ins. Co., 480 U.S. at 18, 107 S. Ct. at 977-78, 94 L. Ed. 2d at

21; Fisher, 424 U S. at 386-89, 96 S. . at 946-47, 47 L. Ed. 2d at 110-13.

E. Concurrent v. Exclusive Jurisdiction

148 The issue of which court has jurisdiction to deternine child custody matters pursuant
to a dissolution is clearly an adjudicatory nmatter, and as such, we apply here the traditiona
sovereignty analysis of lIron Bear, Fisher, and WIIli ans.

149 Linpy and Stewart both involved marriage dissolution actions, in which both parents

and their children were Indian and resided on the reservation. Qur decisions in those cases
relied on statements fromthe tribe, through either its Tribal Code or its advisory opinions,
that the tribe had exclusive jurisdiction over dissolution actions between its nmenbers who
resided on the reservation. As such, we concluded pursuant to Iron Bear that state exercise
of jurisdiction would constitute an infringenment on tribal self-governnent. See Linpy, 195
Mont. at 318-19, 636 P.2d at 269; Stewart, 187 Mnt. at 213, 609 P.2d at 292.

150 In Linpy and Stewart, however, we described the district court's obligation not to
exercise jurisdiction as a matter of abstention based on conmty, which inplies that the district
court shares concurrent jurisdiction with the tribal court. See Linpy, 195 Mont. at 318, 636
P.2d at 269; Stewart, 187 Mnt. at 213, 609 P.2d at 292. But see Fisher, 424 U. S. at 389,

96 S. C. at 948, 47 L. Ed. 2d at 113 (also involving two |Indian parties who resided on the
reservation) ("Since the [matter] is appropriately characterized as litigation arising on the
Indian reservation, the jurisdiction of the Tribal Court is exclusive."). Although practically
no different to the relative parties, exclusive jurisdiction for the tribal court is
substantially

different as a matter of law froma district court's decision to abstain as a matter of conity,
especially if we consider, as in Fisher, the potential decline of authority in the triba

court.

CQur decision here goes a step further than in Linpy and Stewart to recogni ze that difference.

51 The facts before us represent the first time that this Court has been asked to determ ne
the jurisdictional rights of a district court in relation to a tribal court in a donestic matter
bet ween one I ndian parent and one non-Indian parent. See Bertelson, 189 Mont. 524, 617
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P.2d 121 (involving an Indian child custody dispute between |Indian paternal grandparents
who resided on a reservation with the child and a non-Indi an not her).

52 In Bertelson, we inplicitly applied the Iron Bear test, but held that because the

not her was not an |Indian and apparently did not reside on the reservation, and because the
child' s custody involved significant events off the reservation, the WIllianms-type infringenent
test did not apply and there was nothing to prevent the district court's exercise of
jurisdiction.

Most inportantly, this Court held that although the state and tribal court shared concurrent
jurisdiction, the district court should consider and bal ance many uni que factors regarding
Indian child custody before it decided whether or not to exercise jurisdiction. See Bertelson,
189 Mont. at 532-41, 617 P.2d 126-30. See also Zier, 230 Mont. 464, 750 P.2d 1083

(applying factors from Bertel son).

153 Bertel son, however, provided a very cursory analysis of tribal sovereignty, based upon

the fact that significant events related to the child' s custody had occurred off the reservation
and that Fisher and Wllians applied only to actions arising on an |Indian reservation

Bertel son, 189 Munt. at 530-31, 617 P.2d at 125.

54 In Bertelson, we stated that the nost significant factor for a district court's

determ nati on of whether to exercise jurisdiction should be the best interests of the child.
For example, in a discussion of the ICWA's applicability, we stated that "a state court should
respect federal policy and consider the rights of the child and the tribe in deciding whether
to accept or to decline jurisdiction." Bertelson, 189 Mont. at 533, 617 P.2d at 126. Later
in a discussion of conflict of laws principles, we stated that "[w]riters in this field
general ly

agree that any choice of law rules with regard to jurisdiction nust give way to the child's
wel fare as the determ native touchstone for jurisdiction even though it is also the basis for
deci di ng custody di sputes on the nerits." Bertelson, 189 Mont. at 534, 617 P.2d at 127.

Finally, it held: "Arguably, either the state or the tribe could assert jurisdiction. The
question is to determ ne which forumis better able to determ ne the best welfare of the
child--the controlling principle for determning jurisdiction." Bertelson, 189 Mnt. at 538,

617 P.2d at 129.

155 We reiterate here that the best interests of the child should be the predoni nant factor
in the determ nation of which court should have jurisdiction in a matter that involves an
Indian child. W further assert that in any matter so essential to tribal relations as a
cust ody

matter involving an Indian parent and Indian child who reside on Indian |and, we nust

presune that the tribal court has jurisdiction and consider the potential state exercise of
jurisdiction in terns of its infringement on tribal sovereignty. Based on these two criteria,
we conclude as a matter of law that a nore reasoned approach for the courts of this state is
to recogni ze exclusive tribal jurisdiction in child custody proceedi ngs between parents where
at | east one parent is an Indian and that parent resides on the reservation with an Indian
chi I d.

156 As a matter of sovereignty, tribes are presuned to have jurisdiction over the activity

of nmenbers and non-nenbers alike within the exterior boundaries of the reservation. See
Vel | man, 258 Mont. at 137, 852 P.2d at 563 ("[C]ivil jurisdiction over activities of non-

I ndians as well as Indians on reservation |ands presunptively lies in the tribal court.")
(citing

Fi sher, 424 U S. 382, 96 S. C. 943, 47 L. Ed. 2d 106); G eger v. Pierce (1988), 233 Mnt.

18, 20, 758 P.2d 279, 280 ("Generally civil jurisdiction over conmercial activities
presunptively lies in the tribal courts unless affirmatively limted by a specific treaty,
provision or federal statute.") (citing lowa Mut. Ins. Co., 480 U.S. at __ , 107 S. C. at 978,
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94 L. Ed. 2d at 16).

157 Where a state court's exercise of jurisdiction would infringe on the tribe's right to
govern itself, the state nay not exercise jurisdiction and the tribal court is recognized as
havi ng exclusive jurisdiction. See Fisher, 424 U S. at 389, 96 S. Ct. at 948, 47 L. Ed. 2d at
113 ("Since the adoption proceeding is appropriately characterized as litigation arising on
the Indian reservation, the jurisdiction of the Tribal Court is exclusive.").

158 In Eagleman, 218 Mont. at 62, 705 P.2d at 1119-20, which involved the enforcenent
of a default judgnent against a resident Indian, we relied on the Ninth Circuit's test to
anal yze potential infringenment on tribal self-governnment:
Atribe' s interest in self-government could be inplicated in one of two
ways. First, if a state or federal court resolves a dispute which was within the
province of the tribal courts or other nonjudicial |aw applying triba
institutions, that court woul d inmpinge upon the tribe's right to adjudicate
controversies arising withinit. Second, if the dispute itself calls into question
the validity or propriety of an act fairly attributable to the tribe as a
governmental body, tribal self-governnment is drawn directly into the
controversy.

W have recogni zed that the tribal court is generally the exclusive
forumfor the adjudication of disputes affecting the interests of both Indians
and non- I ndi ans which arise on the reservation

RJ. WIlliams Co. v. Fort Bel knap Hous. Auth. (9th Gr. 1983), 719 F.2d 979, 983 (involving

a contract dispute over work performed on the reservation) (citations omtted). 1In the

specific area of child custody, in Bertleson we cited another federal case to reflect the nature
of the tribe's self-governing authority: "If tribal sovereignty is to have any neaning at al

at

this juncture of history, it must necessarily include the right, within its own boundaries and
menbership, to provide for the care and upbringing of its young, a sine qua-non to the
preservation of its identity." Bertelson, 189 Mnt. at 539, 617 P.2d at 129 (quoting

W sconsi n Pot owat om es v. Houston (WD. Mch. 1973), 393 F. Supp. 719, 730, which

i nvol ved the permanent custody of orphaned Indian children).

159 The facts before us are a variation of previously discussed situations. They present

one non-resident, non-Indian parent, and one Indian parent and an Indian child who reside

on the Reservation, which indicates that a determ nation by the tribal court would extend the
tribal authority to nore than just its own nenbers. More inportantly, the nature of a
custody di spute between a resident Indian parent and a non-resident, non-Indian parent

means that it lacks a clear situs either on or off the reservation. Nonetheless, we are not
wi t hout gui dance about how to interpret a tribe's sovereignty and its attendant right of self-
government in this context.

160 The ICWA is one source. It clearly articulates how inportant Indian children are to

the continued existence of Indian tribes within this country. See 25 U S. C 1901(3)

("[T]here is no resource that is nore vital to the continued existence and integrity of Indian
tribes than their children"). Especially when Indian children reside on the reservation, they
represent the single nost critical resource to the tribe's ability to maintain its identity and
to

determne its future as a self-governing entity. As such, we cannot think of a nore legitimte
and necessary nanifestation of tribal self-government than the tribe's right to have a role in
a custody determination of its nenber children who reside on the reservation with an

enroll ed parent. Any exercise of state court jurisdiction over reservation Indians in a
donestic matter, which is already recognized by this court as uniquely tribal in nature, nuch
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| ess over the tribe's legacy--its children--would clearly infringe on the tribe's sovereign
power

to govern itself and its right to keep its internal relations free fromstate authority. See
Inre

MR D.B., 241 Mont. at 459, 787 P.2d at 1221 ("[T] hese practices seriously undercut the
tribes' ability to continue as self-governing conmunities. Probably in no area is it nore
inportant that tribal sovereignty be respected than in an area as socially and culturally
deternminative as famly relationships.") (quoting Congressional testinobny on the |CWA cited
in Mssissippi Band of Choctaw I ndians, 490 U S. at 34, 109 S. C. at 1601, 104 L. Ed. 2d

at 37).

61 As the U S. Suprenme Court stated in Fisher, state exercise of authority nay bring

about a corresponding decline in tribal authority. See also Bertelson, 189 Mnt. at 539, 617
P.2d at 129 ("An assunption of state court jurisdiction over Indian child custody disputes
poses a substantial risk of conflicting decisions which potentially threaten a decline in triba
authority."). W decline here to undermne the tribe's position as a sovereign entity with the
suggestion that nerely because a resident Indian child also has significant off-reservation
contacts through his non-Indian parent, its authority to exercise jurisdiction in domestic
matters over its nmenbers who reside on Indian land is put in jeopardy. As the conceptua

saf eguard on which tribes depend to protect their identity, sovereignty nust include at |east
the right to exercise authority over nenbers within tribal boundaries.

62 Although it has yet to address these facts, the United States Suprene Court is another
source for howto define the tribe's sovereignty in this context. |In Mntana, the second
exception articulated by the Court recognized tribal jurisdiction over nonnenber conduct

that threatens or directly affects the tribe's political integrity, economic security, health,
or

wel fare. See Montana, 450 U.S. at 566, 101 S. C. at 1258, 67 L. Ed. 2d at 511. Mbreover,

in Wllianms, the Court held that states could act only "where essential tribal relations were
not involved and where the rights of Indians would not be jeopardized . . . . " WIIlianms, 358
US at 219, 79 S. C. at 270, 3 L. Ed. 2d at 253. W conclude that in a child custody dispute
whi ch involves an enrolled tribal nmenber and that person's enrolled child, both of whomlive
within the exterior boundaries of the Reservation, state jurisdiction would threaten the tribe's
political integrity and welfare, even though another party to the dispute is a non-Indian who
resi des off the Reservation

163 At its core, our decision to recognize exclusive jurisdiction for the tribal court in a
child custody matter that involves an Indian child and at |east one Indian parent who reside
on the Reservation is based on the best interest of the child.

164 We recognize in the UCCIA and the PKPA the fundanental and overwhel ning

opposition to jurisdictional disputes in matters of child custody. They clearly stand for the
idea that as long as courts fight over who will eventually determ ne custody of the child, the
child s future hangs in the bal ance, and as has been well|l established, that delay is not in the
child' s best interests.

65 There are, however, other significant factors in cases regarding the custody of an
Indian child. The ICWA clearly reflects the expertise of the tribal courts to determne the
best interests of the child in the context of his or her Indian heritage, an aspect of these
children's future lives that if lost, will be difficult if not inpossible to regain. This
Court has

frequently acknowl edged the tribe's expertise as identified in the | CWA, and we have no
reason now to distrust the tribal court's experience and ability to distinguish the best
interests
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of the child just because the ternms of the | CWA do not apply to the specific facts before us.
We al so appreciate that donestic natters like this have the potential to be especially
contentious and divisive for famlies, a sad fact that often inflicts greater harmon the child
than the already difficult changes that occur after a marriage dissolution. The additiona
opportunity to contest the forumthat will determine the nerits of their controversy has the
further potential to create aninosity between the parties. Al though mnor in conparison to

the injury to the child, we recognize that a dispute over jurisdiction could have a simlarly
detrinmental effect on the relationship between courts and on the parties' perceptions of the
court that ultimately exercises jurisdiction and nakes the custody determ nation, which is

of no advantage to either court or any of the parties. W act here, in part, to reinforce the
tribal court's authority as an armof the tribe's sovereign power, but also to elimnate public
mani pul ation of the judicial systemas a whol e.

166 As nmentioned above, our decision here goes a step further than the doctrine of
abstention pronulgated in Linpy and Stewart, as well as Bertelson's recognition of
concurrent jurisdiction with a preference and appreciation for the attributes of triba
jurisdiction. W are notivated in part to avoid concurrent jurisdiction because it fails to
serve the best interests of the child. W have in the past seen state courts and tribal courts
work together in the best interest of the child. For exanple, in Zier we stated:

[We comrend both the District Court and the Crow Tribal Court for the

obvious spirit of cooperation between them The District Court's decision to

defer to the Tribal Court's jurisdiction avoids conpetition and conflict between

the courts, pronotes the purposes of the [UCCIA] as set forth in 40-7-102

MCA, and di scourages continuing battles for custody.

230 Mont. at 467, 750 P.2d at 1084 (affirm ng, pursuant to Bertelson, the district court's
decision to defer jurisdiction to the tribal court). Even with cooperation by the courts,
however, the ultinmate custody determ nation was del ayed significantly by the parties' ability
to appeal the issue of jurisdiction, which was not in the best interests of the child. A rule
of
law fromthis Court that pronptes even the threat of delay in child custody proceedings is
not in the best interests of the child.

67 Seven Indian Reservations exist within Montana's boundary. As such, interracia

marriages are a fact of life, and, as with other marri ages, so are interracial divorces and
custody di sputes over the children of those marriages. W take seriously our obligation to

the children of these narriages, as well as our obligation to respect the sovereignty of Indian
tribes in relation to our own responsibility to uphold and enforce the laws of this state. See
generally In re Adoption of Riffle (1996), 277 Mnt. 388, 922 P.2d 510 ("[We stated that

it was our constitutional duty to preserve the unique cultural heritage and integrity of the
Anerican Indians."); Inre ME M (1981), 195 Munt. 329, 333, 635 P.2d 1313 ("I n applying

our state law and the [ICWA] we are cogni zant of our responsibility to pronote and protect

the unique Indian cultures of our state for all future generations of Mntanans.").

168 W recogni ze here that when the child does not reside on the reservation, child

custody principles do not necessarily favor recognition of exclusive jurisdiction for the tribe
as clearly as when the Indian child resides on the reservation. |In addition, the tribe's
sovereignty is less at stake, since sovereignty is inplicated nost seriously in matters that
involve tribal menbers on the reservation; although Indian children manifest a fundanenta
aspect of the tribe's sovereign power, when the child does not reside on the reservation the
tribe's authority is not so clearly underm ned by the exercise of state jurisdiction
Accordingly, we hold that when an Indian child resides off the reservation, the state court

and tribal court share concurrent jurisdiction

169 However, we note that even when tribal jurisdiction is not exclusive, this Court has
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been reluctant to suspend the tribal court's jurisdiction just because a state court may have
concurrent jurisdiction in a custody proceeding of an Indian child. See Bertelson, 189 Mont.
at 532, 617 P.2d at 126 ("[We do not believe that state courts should, in a case of this
nature, automatically assume jurisdiction. That a state court may assune jurisdiction in a
case of this nature is not to say that it should.").

170 W held in Bertelson that prior to its choice to exercise jurisdiction, a district court
shoul d conduct a hearing "to determine which forumis better equipped to nmake a
determnation on the merits, that is, to deternmine the child's best interests." Bertelson, 189
Mont. at 540, 617 P.2d at 130. W directed the district court at the hearing to conduct a
substantive inquiry, giving due consideration to the child's ethnic and cultural identity, as
to:

[ TI he existence of tribal law or tribal custons relating to child care and

custody in cases of this sort; the nature of the child' s personal relationship with

[his] grandparents and with [his] mother; the child s assinmilation into and

adjustnment to life in the tribe and on the reservation; the nother's ethnic and

cul tural background and nmenbership in or ties to the [tribe]; the length of the

child' s residence both on and off the reservation; the domicile and residence

of the child s father and the child' s personal relationship with [his] father

Bertel son, 189 Mont. at 540, 617 P.2d at 130. W also directed the district court to
consi der
88§ 40-4-211, 40-4-102, 40-4-107, 40-7-108, MCA, as well as the contacts of the child and
the parents to the tribe and the state, and "the tribe's interest in deciding the custody of one
of its nenbers . . . ." Bertelson, 189 Mnt. at 540, 617 P.2d at 130. |In addition to these
factors, a district court, when deciding whether to exercise concurrent jurisdiction, should
consider the policy interests described here, and whether its exercise of jurisdiction would,
for reasons specific to the facts of the case, undermine tribal authority in such a way as to
infringe on the tribe's right to self-governnment.

CONCLUSI ON

171 Here, the record is unclear about where the child resided when Shane initiated the

di ssolution. "Because the welfare of an innocent young child is at stake, we are concerned

that a final decision of the jurisdictional questions presented be based on accurate factua
information." Bertelson, 189 Mont. at 529, 617 P.2d at 124. Although the record indicates

that Shane served Stacey with the petition for dissolution off the reservation, and that all the
parties, including Kinsey, were present at the tine, we reject the notion that their nere
presence in Forsyth at the tinme is enough to establish residence and, consequently,

concurrent jurisdiction for the state court. See  40-4-211(2), MCA

72 Section 1-1-215, MCA, sets forth the rules that should be applied to deternine a
person's residence. See generally 44 Fed. Reg. 67583, 67585 (1979) (BIA guidelines stating
that state lawis to be relied upon in defining the termdonicile as used in the ICW). It
st at es:
(1) It is the place where a person remai ns when not called el sewhere
for labor or other special or tenporary purpose and to which the person returns
i n seasons of repose.
(2) There may only be one residence. If a person clains a residence
wi thin Montana for any purpose, then that location is the person's residence
for all purposes unless there is a specific statutory exception
(3) A residence cannot be lost until another is gained.
(4) The residence of a mnor's parents or, if one of themis deceased or
they do not share the sanme residence, the residence of the parent having | ega
custody or, if neither parent has | egal custody, the residence of the parent with
whom the minor customarily resides is the residence of the unnmarried m nor
In case of a controversy, the district court may decl are which parental
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residence is the residence of an unmarried m nor

(5) The residence of an unnmarried minor who has a parent |iving
cannot be changed by either the mnor's own act or that of the mnor's
guar di an.

(6) The residence can be changed only by the union of act and intent.

Accordingly, these factors should guide the District Court in its determnation of
Stacey's and
Ki nsey's residence at the time that Shane filed the petition for dissolution

173 We reverse the District Court's order. W renmand to the District Court to deternine

first the residence of Stacey and the child. |If it finds that Kinsey and Stacey were residents
of the reservation, pursuant to our holding here, it can take no further action other than to
dism ss the case. See Rule 12(h)(3) MR Cv.P.; Geger v. Pierce (1988), 233 Mnt. 18, 21

758 P.2d 279, 281; In re Marriage of Lance (1984), 213 Mont. 182, 186, 690 P.2d 979, 981

174 We further order the District Court, if it finds that the child was not a resident of the
reservation and that it shares concurrent jurisdiction with the tribal court, to consider the
factors from Bertel son that we descri be above so as to determ ne whether the tribal court or
the District Court would be better able to determne the best interests of the child.

/'S TERRY N. TRI EVEI LER
W Concur:

/Sl J. A TURNAGE

/'SI JI M RECNI ER

/'Sl W WLLI AM LEAPHART
/'S WLLIAM E. HUNT, SR

Justice Janmes C. Nelson specially concurring in part and dissenting in part.

75 | concur with the mpgjority that a district court, prior to assumng jurisdiction over a
child custody proceedi ng when such jurisdiction is shared concurrently with a tribal court,
must conduct an inquiry based on the factors enunerated in the majority opinion to

determ ne whether the court should accept or decline to exercise that jurisdiction.

Furthernmore, | agree that in the case at bar the District Court record is unclear as to the
residency of both Stacey and Kinsey. |In this regard, due to the inportance, conplexity and
sensitivity of this case, | concur with the majjority's decision to remand this case to the

District Court to determne Stacey's and Kinsey's residence at the tine Shane filed a petition
for dissolution with the District Court. However, because this dissolution involves both an

I ndi an parent and a non-Indi an parent who has never resided on the Reservation as well as

a child who shares each parent's heritage, | disagree with the magjority that Stacey's and

Ki nsey's residence either on or off the Reservation is determnative of whether the Triba
Court has exclusive or concurrent subject matter jurisdiction. Rather, | would conclude that
regardl ess of Stacey's and Kinsey's residence on or off the Fort Peck Reservation, the District
Court and the Fort Peck Tribal Court share concurrent jurisdiction in this case.

Consequently, the District Court should consider Stacey's and Kinsey's residence as only one
of the many factors set forth in the majority opinion to determ ne which court would provide
the nost appropriate forumfor determ ning Kinsey's custody, and, therefore, which court
shoul d exercise jurisdiction. Upon this basis, | respectfully dissent.

176 The express exclusion of divorce proceedings fromthe | CWA's coverage illustrates
Congress' intent that state and tribal courts should share concurrent jurisdiction over Indian
child custody proceedings arising within a divorce proceedi ng between an | ndi an parent and
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a non-lndian parent. As the Fourth Crcuit Court of Appeals stated:
This statutory exclusion clearly indicates that a state court may lawfully award
custody of an Indian child to a non-Indian parent in a divorce proceeding. The
[1CWA] does not confer exclusive jurisdiction on either a tribal court or a state
court to award custody of children in a divorce proceeding. Rather, the
[1CWA] discloses that Congress recogni zed that there can be concurrent
jurisdiction in state and tribal courts.
Larch, 872 F.2d at 69 (conparing Sanders v. Robinson (9th Cir. 1988), 864 F.2d 630, 633,
cert. denied, 490 U S. 1110 (1989)). Consideration of other case |aw | eads to the sane
concl usi on.

177 We acknow edge the exclusivity of tribal jurisdiction over dissolution actions

involving tribal nenbers residing on the reservation. See Wl lnan, 258 Mnt. at 135-36,

852 P.2d at 562 (citing Linpy, 195 Mont. 314, 636 P.2d 266 and Stewart, 187 Mont. 209,

609 P.2d 290). Conpare Fisher, 424 U.S. 382, 96 S.Ct. 943, 47 L.Ed.2d 106 (hol ding that

a tribal court exercised exclusive jurisdiction over a child custody di spute wherein all the
parties were enrolled nenbers residing on the reservation). However, once a dissolution
action involves a non-Indian party and/or one of the parties resides off the reservation, tribal
jurisdiction is no | onger considered exclusive. For exanple, in Wllman, a tribal nenber
brought a dissolution action in state court agai nst her non-Indi an husband, although they both
resided on the Bl ackfeet Reservation. W noted, in dicta, that "[n]o precedent suggests that
in such a case the Bl ackfeet Tribal Court has exclusive jurisdiction over the dissolution, or
that exercise of concurrent jurisdiction by a state district court interferes with tribal self-
government." Wellman, 258 Mont. at 136, 852 P.2d at 562. See al so Sanders, 864 F.2d 630,

633 (without reaching the question of exclusive tribal jurisdiction, the Ninth Grcuit

expl ained that the tribal court had at |east concurrent but not necessarily exclusive
jurisdiction over a divorce action brought by an Indian agai nst a non-Indian, both of whom
resided on the reservation).

178 Simlarly, the South Dakota Suprene Court has determined that once a divorce case

no |l onger involves two tribal nmenbers residing on the reservation, the state and tribal courts
exerci se concurrent subject matter jurisdiction. See Wlls v. Wlls (S.D. 1990), 451 N W2d
402. In Wlls, an off-reservation Indian w fe brought a divorce action in state court agai nst
her 1 ndian husband who resided on the reservation. The Court determ ned that the state and
tribal courts exercised concurrent jurisdiction over this divorce action. Wlls, 451 N W 2d

at 405-06. Under the Wllianms infringenment test, the court determined that once the wife
resided off the reservation, the state acquired an interest in the marriage and the divorce was
no | onger exclusively a "reservation matter." Wells, 451 N.W2d at 405. By adjudicating

the case, the state court was only exercising its own concurrent jurisdiction and the tribe was
not denied the right to make and enforce its owmn laws. Wells, 451 N.W2d at 405. Conpare
Bertel son, 189 Munt. at 537, 617 P.2d at 129 ("Indians who reside off the reservation, as a
general rule have the sanme rights and responsibilities and are subject to the jurisdiction of
state courts in the same manner as state citizens") (citing Mescal ero Apache Tribe v. Jones
(1973), 411 U.S. 145, 93 S. Ct. 1267, 36 L.Ed.2d 114).

179 In a subsequent case, the court explained that under this concurrent jurisdiction, the
court which first obtained valid personal jurisdiction over the parties could adjudicate the
case. Harris v. Young (S.D. 1991), 473 N.W2d 141, 145. In Harris, the South Dakota
Suprene Court deternmined that state and tribal courts share concurrent jurisdiction over

di vorce actions between an Indian party domciled on a reservation and a non-Indian party
donmiciled el sewhere within the state. Harris, 473 NW2d at 145. The court expl ai ned that
concurrent subject matter jurisdiction in this case was even nore conpelling than in Wlls
because one of the parties was not an enrolled menber of the tribe and had never been
donmiciled on the reservation. Harris, 473 N W2d at 145.
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180 The court considered other factors in addition to who the parties were and where t hey
lived to affirmthe trial court's exercise of jurisdiction. The court noted that the daughter
involved in the case was not yet an enrolled nenmber and that the tribal code allowed triba
courts to have jurisdiction over this type of suit only by stipulation of the parties. Harris,
473 N.W2d at 145. The court said that these two factors showed that the assertion of state
concurrent jurisdiction not only passed the Wllians infringenment test, but that it was
"conpel l ed" by the specific provisions of the tribal code. Harris, 473 N W2d at 145-46.
Finally, the court said that because the Indian wife had previously used the state court system
to restrain the non-Indian father fromexercising his visitation rights, she could not now say
that the state court |acked subject matter jurisdiction because it infringed on triba
sovereignty. The court considered her actions "opportunistic [and] self-serving
Harris, 473 N.W2d at 146.

181 As seen fromthe cases discussed above, no precedent suggests that the Fort Peck

Tribal Court would exercise exclusive jurisdiction even if the District Court finds on remand
that Stacey and Kinsey resided on the Reservation at the tine Shane filed for dissolution in
District Court. Rather, these cases support a conclusion that the District Court and Triba
Court share concurrent jurisdiction. Cdearly then, a finding by the District Court that Stacey
and Kinsey did not reside on the Reservation at the tinme Shane filed for dissolution in
District Court provides an even nore conpelling basis for the sane concl usion

182 Having concluded that the District Court and Tribal Court share concurrent

jurisdiction in this action regardl ess of whether Stacey and Kinsey resided on or off the
Reservation, | would also point out that, in addition to the factors enunerated in the nmgjority
opi nion, the Fort Peck Tribal Code itself provides guidance as to which court properly
exercised jurisdiction in the present action

183 First, if the District Court determnes that Stacey's and Kinsey's residence was off the
Reservation, the Fort Peck Tribal Code itself would preclude the Tribal Court from
exercising jurisdiction over this divorce and child custody matter. Title VI, 8§ 301 of the Fort
Peck Tribal Code, grants the tribal court subject matter jurisdiction over divorce actions and
rel ated custody proceedings involving non-Indians only if certain prerequisites are net:
The Court shall have jurisdiction over annul nent, divorce and any

paternity, child custody, division of property, child support or alinony decree

pursuant to such annul ment or divorce, where at |east one (1) party to the

marriage is an Indian, and at |east one (1) party has been a bona fide resident

within the boundaries of the Fort Peck Reservation for a period of ninety

(90) days imedi ately preceding the filing of the action. [Enphasis added.]

Here, the parties do not dispute that Shane resided off the Reservation; therefore, if the

evi dence shows that Stacey and Kinsey did not reside on the Fort Peck Reservation at the

time Shane filed for dissolution in the District Court, jurisdiction of the Fort Peck Triba
Court woul d not be invoked because Stacey would fail to satisfy the requisite tinme period.

On the other hand, if the evidence shows that Stacey and Kinsey did reside on the

Reservation at the time Shane filed for dissolution in the District Court, the requirenents of
Title VI, 8 301 of the Fort Peck Tribal Code would be satisfied and the Tribal Court could

al so exercise jurisdiction

184 However, in the case at bar, Stacey never filed for dissolution in Tribal Court, and,
consequently, she never invoked the court's jurisdiction pursuant to Title VI, 301 of the
Fort Peck Tribal Code, and, therefore, her residency on or off the Reservation is immteri al
Rat her, Stacey invoked the jurisdiction of the Tribal Court pursuant to Title VI, 304a of
the Fort Peck Tribal Code, by petitioning for custody of Kinsey after the District Court
determ ned that Shane should be primary custodian. |In response to Stacey's petition, the Fort
Peck Tribal Court exercised its jurisdiction and awarded her tenporary custody the sane
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day. Title VI, 8§ 304a of the Fort Peck Tribal Code provides:
The Court shall have authority to determ ne custody of children as
between parents and | egal guardi ans, or as between parents or |egal guardi ans
and anyone with actual physical custody of the child, either pursuant to a court
order or otherwi se, where there is no divorce or annul ment proceeding
pendi ng. [ Enphasi s added. ]

185 Stacey's invocation of the Tribal Court's jurisdiction in this case was inproper. Once
di ssol uti on proceedi ngs are commenced within a state district court, the state court has
jurisdiction to make child custody determ nations. Section 40-4-211, MCA. Additionally,

Mont ana exerci ses continuing jurisdiction over child custody matters. See Bertelson, 189
Mont. at 534-35, 617 P.2d at 127 (citing Cobell v. Cobell (9th Cr. 1974), 503 F.2d 790, cert.
deni ed, 421 U.S. 999 (1975)); Cobell, 503 F.2d at 795 (citing Barbour v. Barbour (1958),

134 Mont. 317, 330 P.2d 1093). Moreover, Title VI, § 304a of the Fort Peck Tribal Code,

by its own terns, placed jurisdiction over Kinsey's custody in the District Court because the
state dissolution was al ready pendi ng.

186 In this regard, not only did Stacey inproperly petition the Tribal Court for child

custody, but the Fort Peck Tribal Court inproperly junped into this case with its interim
custody order while the District Court was still exercising jurisdiction. The point to be made
is that while one sovereign's courts are exercising jurisdiction, another sovereign' s courts
shoul d abstain until the forumcourt settles any attack upon its jurisdiction. Here, Stacey did
the sanme opportunistic, self-serving thing condemmed by the South Dakota Suprene Court

in Harris. That is, Stacey happily used the District Court while things went her way, but
abandoned the District Court in favor of the Tribal Court when it served her purposes to do

so. This sort of unseemy, opportunistic forum shopping is antithetical to the principles of
deference and stability that the majority opinion espouses. |In fact, we condemed this very
thing in Agri West v. Koyama Farns, |Inc. (1997), 281 Mont. 167, 933 P.2d 808. |I|f Montana

courts are required to abstain frominterfering in on-going tribal court litigation until the
tribal court determines it lacks jurisdiction or until a higher court makes that determnination
Agri West, 281 Mont. at 174, 933 P.2d at 812-13, then Montana courts and litigants have the
right to expect, and do expect, the sane deference fromtribal courts. That is, they expect
tribal courts to adhere to the sane sort of abstention principle as adopted by the United States
Suprene Court in National Farnmers and lowa Mutual. See Strate, = US at _ , 117 S.C

at 1410, 137 L.Ed.2d at 672

187 The mpjority concludes that a tribal court has exclusive jurisdiction over "child

cust ody proceedi ngs between parents where at | east one parent is an Indian and that parent
resides on the reservation with an Indian child." To support this conclusion, the majority
relies primarily on the second exception to the general rule in Mntana and on inapplicable
statutory law as set forth in the UCCIA, the PKPA, and the ICWA. The majority justifies

this conclusion by explaining that "[a]t its core, our decision to recognize exclusive
jurisdiction for the tribal court in a child custody matter that involves an Indian child and at
| east one | ndian parent who reside on the Reservation is based on the best interest of the
child."

188 Yet, "[o]Jur case | aw establishes that, absent express authorization by federal statute
or treaty, tribal jurisdiction over the conduct of nonnmenbers exists only in linmted
circunstances." Strate, __ US at ___, 117 S.C. at 1409, 137 L.Ed.2d at 670 (discussing
diphant, 435 U. S. 191, 98 S. Ct. 1011, 55 L.Ed.2d 209, and Montana, 450 U. S. 544, 101

S.Ct. 1245, 67 L.Ed.2d 493). Here, the majority strains to "give" tribal courts exclusive
jurisdiction over nonnenber parents in child custody proceedings involving Native

American children by wedgi ng i napplicable |egislation, nanely, the UCCIA the PKPA and

the 1CWA, into the second Montana exception. That is, the mgjority awkwardly struggles

to pound a square peg into a round hole. And, in doing so, they have destroyed the line
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separating judicial and |legislative authority and have inproperly legislated newlaw to
ef fectuate the benevol ent goal of ensuring that child custody placenent as between parents
is in the best interests of Indian children.

189 Wile | agree that in any child custody proceeding the best interests of the child
standard should factor predom nantly, | disagree that based on this reason alone, this Court
shoul d disregard the fundanental concept of separation of powers. Furthernore, | disagree
that the best interests of the child standard should be used as the controlling principle to
determ ne whether a court possesses subject matter jurisdiction over a child custody case as
a matter of law. Rather, only after concluding that it possesses subject matter jurisdiction
shoul d a court use the best interests of the child standard as a controlling principle to
determ ne whether to exercise that jurisdiction. See Bertelson, 189 Mnt. at 538, 617 P.2d
at 129.

190 Admittedly, we have previously | ooked to the policies of nonapplicable child custody
statutes which incorporate the best interests of the child standard when reviewing a court's
decision to exercise subject matter jurisdiction over custody cases involving Native

American children. See generally Bertelson, 189 Mont. at 533, 617 P.2d at 126 (asserting

that although the ICWA did not apply to the instant case, state courts should "respect federa
policy and consider the rights of the child and the tribe in deciding whether to accept or to
decline jurisdiction") and Zier, 230 Mont. at 467, 750 P.2d at 1084 (commenting that the
district court's deferral of jurisdiction to the tribal court in a child custody matter pronotes
the purposes of the UCCIA). However, to rely on nonapplicable child custody statutes

whi ch incorporate the best interests of the child standard, as the majority does, to determ ne
as a matter of |aw whether a court possesses subject matter jurisdiction is again an entirely
different matter. That is, by using the best interests of the child standard as a controlling
principle to conclude that tribal courts possess exclusive subject matter jurisdiction over
certain Indian child custody cases, the majority erroneously inserts a discretionary standard
into a fundanental question of law. Nothing in our prior case |aw suggests that the
majority's current analysis and decision is appropriate. Mreover, the majority has adopted
an interpretation and application of federal |aw here that is directly inapposite to the
provisions of the law itself and renders this rationale and the decision which incorporates it
subject to attack in the federal courts

91 In its discussion of general tribal jurisdiction, the majority acknow edges the general
rule of Montana that, subject to two exceptions, Indian tribes lack civil authority over the
conduct of nonnenbers on non-Indian land within the reservation, absent different
Congressional direction. Mntana, 450 U. S. at 563-67, 101 S.C. at 1257-59, 67 L.Ed.2d

at 509-11. However, the majority subnmits that the second exception to the general rule in
Mont ana, recognizing tribal jurisdiction over nonnenber reservation conduct that threatens

or directly affects the tribe's political integrity, econom c security, health or welfare,
applies

in this case. To support the application of the second Montana exception here, the majority
conpares this case to Fisher, explaining that Fisher was cited as an exanple of the second
Mont ana exception in both Montana and Strate. See Mntana, 450 U. S. at 566, 101 S.C

at 1258, 67 L.Ed.2d at 511, and Strate, ___ U S at __ , 117 S.Ct. at 1415, 137 L.Ed.2d at
678. Wth this conparison, the ngjority lays the foundation for the conclusion that when

a child custody dispute between parents involves an enrolled nenber and that person's child,
both of whomreside within the exterior boundaries of the reservation, tribal jurisdiction nust
be recogni zed as exclusive to avoid causing a "decline in the authority of the Tribal Court."
See Fisher, 424 U.S. at 388, 96 S.Ct. at 947, 47 L.Ed.2d at 112.

192 However, Fisher is factually distinguishable fromthe case at bar, and, as such, the
majority's reliance on Fisher is misplaced. Fisher involved a pre-1CW parental rights
term nati on and adoption proceeding in which all the parties (the foster parents, biological
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not her, and Indian child) were nenbers of the Northern Cheyenne Tribe and residents of
the Northern Cheyenne Reservation. |n recognizing the exclusive jurisdiction of the triba
court, the United States Supreme Court expl ai ned:

State-court jurisdiction plainly would interfere with the powers of self-governnent
conferred upon the Northern Cheyenne Tri be and exerci sed

through the Tribal Court. It would subject a dispute arising on the
reservati on anong reservation Indians to a forumother than the one they
have established for thenselves. As the present record illustrates, it would

create a substantial risk of conflicting adjudications affecting the custody of
the child and woul d cause a corresponding decline in the authority of the
Tri bal Court.

Fisher, 424 U S. at 388-89, 96 S.Ct. at 947, 47 L.Ed.2d at 112 (enphasis added).

193 Unlike in Fisher, the custody dispute in the case at bar does not involve a parenta
rights termnmination and adopti on proceedi ng between enrolled Native Anmericans residing on

the reservation; rather, it involves a custody dispute resulting froma dissolution proceedi ng
between an | ndian parent and a non-Indian parent. Furthernore, unlike in Fisher, the
situation presently before us cannot be | abel ed exclusively as a "dispute arising on the

reservation.” Here, Kinsey's non-Indian father never resided on the Reservation. Therefore,
even if Stacey did reside on the Reservation with Kinsey during the tinmes she had physical
custody, custody and visitation of Kinsey still were split between both parents and occurred

both on and off the Reservation. Consequently, the holding in Fisher is distinguishable and
fails to provide an avenue for including the present case within the second Mntana
exception, and, therefore, fails to support the majority's ultimte conclusion that the Fort
Peck Tribal Court had exclusive jurisdiction if Stacey and Kinsey did reside on the Fort Peck
Reservati on.

194 Next, the mpjority "anal ogi z[es] to the policy considerations of the UCCIA and the
PKPA." |In doing so, the majority acknow edges that the definition of "state" used in the
UCCJA and the PKPA does not specifically include Indian tribes. Despite this, the mgjority
characterizes the om ssion as "of no consequence to the policy-based anal ysis of the UCCIA
and the PKPA that we engage here.” And with this disclainer, the najority boldly states that
"we will conpare Indian tribes to territories within the meaning of the UCCIA and the PKPA
definition of 'state." "™ To support this conparison, the majority cites cases from ot her
jurisdictions as well as our decision in Day, 272 Mont. 170, 900 P.2d 296.

195 Not only does our decision in Day fail to legitimze the majority's conparison, but an
opinion issued by the Ninth Grcuit Court of Appeals, WIson v. Marchington (9th Cr.

1997), 127 F.3d 805, sets forth an analysis showing the inpropriety of such a conparison

In Marchington, the Ninth GCrcuit Court of Appeals concluded that principles of conmty, not
principles of full faith and credit, govern whether a district court should recogni ze and
enforce a tribal court judgment. Marchington, 127 F.3d at 808. To reach this concl usion
the court noted that, by its own terns, the Full Faith and Credit O ause, Article IV, Section
1 of the United States Constitution, only applies to states. Marchington, 127 F.3d at 808.
Furthermore, the court noted that the initial legislation inplenenting this constitutional
clause, 28 U S.C 1738, passed in 1790 and nodified in 1804, was only nodified to

include territories and possessi ons. Mar chi ngton, 127 F.3d at 808. No where were Indian
tribes referenced in either the constitutional clause or the inplementing |egislation

Mar chi ngton, 127 F.3d at 808.

196 The court considered many factors to conclude that Congress did not intend to include
Indian tribes under the Full Faith and Credit Clause. Marchington, 127 F.3d at 808-09.

First, the court pointed out that subsequent statutes, including the ICW, 25 U S C 1901
et seq., expressly extended full faith and credit to certain tribal proceedings. Marchington
127 F.3d at 809. The court concluded that such an inclusion would not have been necessary
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if full faith and credit had al ready been extended to the Indian tribes. Marchington, 127 F. 3d
at 809. Second, the court specifically noted that Congress' separate listing of territories,
possessions and Indian tribes in the |CM indicated that Congress did not consider these
terms as synonynous. Marchington, 127 F.3d at 809. Further, the court pointed out that if
Congress intended to include Indian tribes under 28 U S.C. § 1738, it could have either made
specific reference to themin the 1804 anendnents or nade additional anendnents to the
statute after anbiguous judicial constructions surfaced. Marchington, 127 F.3d at 809. The
court concl uded:
Gven this history, it would be inprudent of us to now construe the

phrase "territories and possessions” in the 1804 statute to assune the neaning

of the | anguage Congress used in the Indian Child Wl fare Act ("every

territory or possession of the United States, and every Indian tribe") (enphasis

added) and the Indian Land Consolidation Act.

Certainly, there are policy reasons which could support an extension of
full faith and credit to Indian tribes. Those decisions, however, are within the
provi nce of Congress or the states, not this Court. Full faith and credit is not
extended to tribal judgnments by the Constitution or Congressional act, and we
decline to extend it judicially.
Mar chi ngton, 127 F.3d at 809.

197 We have previously recogni zed the distinction expressed in Marchington. See

W ppert v. Blackfeet Tribe (1982), 201 Mnt. 299, 304, 654 P.2d 512, 515 (hol di ng that
"[t]ribal court judgnents are treated with the sane deference shown deci sions of foreign
nations as a matter of comty"). See also Day, 272 Mont. 170, 900 P.2d 296. Contrary to

the inplication created by the najority's citation to Day that the majority's conparison of
Indian tribes to territories within the definition of "state" as enpl oyed by the UCCIA and the
PKPA is sound, our decision in Day did not arbitrarily include Indian tribes within the
definition of "state" as set forth in the Full Faith and Credit for Child Support Oders Act,
28 U.S.C. § 1738B (1994) (Child Support Act). Rather, we enployed the provisions of the
Child Support Act in Day to resolve issues involving enforcenent of tribal court child
support orders because the Child Support Act expressly defined a "state" to include "Indian
country," and, therefore, the provisions of the Child Support Act expressly applied to Indian
tribes. See Day, 272 Mnt. at 175-77, 900 P.2d at 299-301 (citing 28 U.S.C. 8§ 1738B(b)).

198 In Day, the Child Support Enforcenent Division (CSED) brought an incone

wi t hhol ding action in state district court against Day for satisfaction of past due child
support

payments based on a Fort Peck Tribal Court's order nodifying Day's child support

obligation. Day, 272 Mont. at 173-74, 900 P.2d at 298-99. W first considered the issue of
whet her the Fort Peck Tribal Code's statute of limtations or Montana's | onger statute of
limtations applied to the action. Day, 272 Mont. at 175-77, 900 P.2d at 299-301. Initially,
we determined that the district court erred in applying the Uniform Forei gn Money-Judgnents
Recognition Act (Recognition Act) to conclude that under the Fort Peck Triba

Code's shorter statute of limtations the action was tinme-barred. Day, 272 Mnt. at 174, 900
P.2d at 299. W explained that the Recognition Act expressly excluded fromits coverage
"judgnents for support in matrinonial or famly matters.” Day, 272 Mont. at 175 , 900 P.2d
at 299 (citing 8 25-9-602(1), MCA). Furthernore, based on the applicability of the Child
Support Act as indicated by its express inclusion of Indian tribes within its definition of
"state,” we concluded that Indian tribes were excepted out of the definition of "foreign
states" under the provisions of the Recognition Act as well. Day, 272 Mnt. at 175, 900 P.2d
at 299 (citing 8 25-9-602(2), MCA).

199 Accordingly, we turned to the governing federal Child Support Act to resolve the
statute of limtations issue. The Child Support Act provided that in a child support
enforcenent action, " '"a court shall apply the statute of limtation of the forum State or the
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State of the court that issued the order, whichever statute provides the | onger period of
limtation.' " Day, 272 Mont. at 175, 900 P.2d at 300 (quoting 28 U . S.C. § 1738B(Qg)(3)).
Therefore, following the directive of the Child Support Act, we held that Mntana's | onger
statute of limtations applied, and, consequently, CSED s action agai nst Day was not time-
barred. Day, 272 Mont. at 176-77, 900 P.2d at 300.

1100 W& next considered the issue of whether CSED could enforce a tribal court child

support order without initiating an action in a state district court. Day, 272 Mont. at 177-79,
900 P.2d at 301-02. W again concluded that "[s]ince Indian tribes are deenmed 'states' for

t he purposes of child support orders under the federal Child Support Act, Mntana's Child
Support Enforcement Act [, Title 40, Chapter 5, part 4, MCA ] nay be enployed in the

instant case as well." Day, 272 Mont. at 178, 900 P.2d at 301. Accordingly, we held that
Montana's Child Support Enforcenment Act could be enployed as one alternative to initiating

a state court action to enforce tribal court child support orders. Day, 272 Mont. at 178, 900
P.2d at 301-02

101 Just as in Wppert and Day, the distinction nmade in Marchi ngton shoul d be recogni zed
and followed in this case. See Marchington, 127 F.3d at 808-09. As the mpjority concedes,
neither the UCCIA nor the PKPA specifically include Indian tribes within the definition of
"state,"” and, therefore, these statutes do not apply to the case at bar. Furthernore, even if
applicable, the statutory provisions of the UCCIA and the PKPA were not intended to confer
subject matter jurisdiction on a court, but rather only control when a court shoul d exercise
that jurisdiction. See 88 40-7-102, -104; 28 U S.C. 8§ 1738A(f). See generally Harris, 473
N.W2d at 143 (explaining that "the UCCIA assunmes, but does not create, subject matter
jurisdiction") and Shupe, 276 Mont. at 413-15, 916 P.2d at 746-48. Consequently, it is

axi omatic that these statutory provisions should not be used to determi ne the existence and
character of subject matter jurisdiction exercised by either the state or tribal courts.

1102 Furthernore, in addition to considering the policies of the UCCIA and the PKPA, the
majority relies heavily on the CWA to conclude that the tribal court should exercise
exclusive jurisdiction over child custody proceedi ngs between parents involving an enroll ed
parent who resides on the reservation with the Indian child. This, too, is inproper. The
| CWA excl udes from coverage "a placenent based . . . upon an award, in a divorce
proceedi ng, of custody to one of the parents.” 25 U S.C. § 1903(1). As the Bureau of Indian
Affairs (BIA) conmented in its guidelines for state courts:
Child custody disputes arising in the context of divorce or separation
proceedi ngs or simlar donmestic relations proceedings are not covered by the
[ICWA] so long as custody is awarded to one of the parents.

The entire legislative history nakes it clear that the [ICW] is directed

primarily at attenpts to place soneone other than the parent or |ndian

custodian in charge of raising an Indian child--whether on a pernmanent or

tenmporary basis
44 Fed. Reg. 228 (1979) at 67587. Many other jurisdictions share the view that, based on
the express exclusion of divorce proceedings fromthe |CWA's definition of "child custody
proceeding," the I CWA does not apply to child custody matters connected with divorce
proceedi ngs. See Matter of Custody of K K S. (Mnn.App. 1993), 508 N.W2d 813, 816; In
re Custody of Sengstock (Ws. App. 1991), 477 N.W2d 310, 312-13; Harris, 473 N W2d
at 143 (citing Application of Defender (S.D. 1989), 435 NW2d 717, 721-22); In re Crystal
K. (Cal.App. 3 Dist. 1990), 276 Cal.Rptr. 619, 622-24, cert. denied, 502 U S. 862 (1991);
Marri age of Baisley (Colo.App. 1987), 749 P.2d 446, 449, cert. denied, 488 U S. 917
(1988); and Mal aterre v. Malaterre (N. D. 1980), 293 N.W2d 139, 145. See al so DeMent
v. Oglala Sioux Tribal Court (8th Gr. 1989), 874 F.2d 510, 514 and Larch, 872 F.2d at 69.
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1103 The mpjority acknow edges that the | CWA expressly excludes custody disputes

arising froma marriage dissolution award. However, the majority states that "[r]egardl ess

of its literal nonapplication to the facts before us, we cannot ignore the fact that the | CWA
"evinces an enphatic federal policy of protecting the tribal role in proceedings involving
Indian children." " In fact, the majority pronounces that "we appreciate that in ternms of our
jurisdiction analysis, any disregard for the clear policy behind the | CM preferences for a
tribal determination instead of a state determnation would at least in part provoke a 'decline
in the authority of the Tribal Court.' " |In other words, the majority requires district courts
to apply the provisions of the ICM to dissolution proceedi ngs invol ving custody di sputes

over Native American children regardless of the fact that the ICWA itself expressly excludes
these proceedings fromits coverage.

9104 Certainly here, as in Marchington, tenpting policy reasons exist (namely, the best
interests of the child standard) to support the application of the policies underlying the
UCCJA, the PKPA and the ICWA, to conclude that tribal jurisdiction should be exclusive.
However, by applying these policies, the majority has unnecessarily invaded the province

of the legislature. Article Ill, Section 1 of the Mntana Constitution provides:
The power of the government of this state is divided into three distinct
branches--1egi sl ative, executive and judicial. No person or persons charged

with the exercise of power properly belonging to one branch shall exercise any
power properly belonging to either of the others, except as in this constitution
expressly directed or permtted.

1105 Correspondent with this separation of powers clause is the statutory rule of

construction that "the office of the judge is sinply to ascertain and declare what is in terns
or in substance contained therein, not to insert what has been onmtted or to omt what has
been inserted." Section 1-2-101, MCA. Sinply put, the duty of the Supreme Court in

interpreting a statute "is not to enact, but to expound, the law . . . ." Cark v. dson
(1934),

96 Mont. 417, 432, 31 P.2d 283, 288. As we have long stated, " '"[i]t is the duty of this court
to construe the law as it finds it.' " State ex rel. Durland v. Board of County Conmrs

(1937), 104 Mont. 21, 24, 64 P.2d 1060, 1062 (quoting Montana Beer Retailers Protective
Ass'n v. State Bd. of Equalization (1933), 95 Mont. 30, 34, 25 P.2d 128, 130).
"Statutes should be their own interpreter. Courts nust |ook at the |anguage
used, and the whole of it, and derive therefromthe intention of the Iegislature.
Where this intention is obvious there is no roomfor construction. Wen the
| anguage is plain, sinple, direct and without anbiguity, the Act construes
itself, and courts must presune the |legislature intended what it plainly says.
It is only in the case of amnbi guous, doubtful and uncertain enactnents that the
rules and principles of interpretation can be brought into requisition. It is not
allowable to interpret what has no need of interpretation.”

Durl and, 104 Mont. at 24-25, 64 P.2d at 1062 (quoting Smith v. WIllianms (1874), 2 Mont.
195, 198).

1106 Wil e this canon of construction is nodified in federal Indian |aw to resolve doubtfu
expressions of legislative intent in favor of Native Americans, this nodified canon al so "does
not permit reliance on anbiguities that do not exist; nor does it permt disregard of the
clearly expressed intent of Congress." South Carolina v. Catawba Indian Tribe, Inc. (1986),

476 U.S. 498, 506, 106 S.Ct. 2039, 2044, 90 L.Ed.2d 490, 498. |In other words, " '[a] canon
of construction is not a license to disregard clear expressions of tribal and congressiona
intent." " Catawba Indian Tribe, 476 U S. at 506 n. 16 (quoting DeCoteau v. District County

Court (1975), 420 U.S. 425, 447, 95 S. . 1082, 1094, 43 L.Ed.2d 300, 315). As the First
Circuit Court of Appeals aptly expl ained before concluding that Mine was not subject to
the Indian Gaming Regulatory Act, 25 U S.C. 88 2701-2721, 18 U S.C. 8§ 1166-1168
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(1 GRA), because Congress did not expressly apply the IGRA to Maine as required by the
Mai ne Indian Clainms Settlenment Act of 1980, 25 U.S.C. 88 1721-1735:
The rule of construction [regarding the resolution of ambi guous

statutory | anguage in favor of Native Anmericans] to which the Tribe alludes

reflects a strong federal interest in safeguarding |Indian autonony. But the rule

is apposite only when Congress has blown an uncertain trunpet. |f anbiguity

does not |oom the occasion for preferential interpretation never arises. Wen

as now, Congress has unanbi guously expressed its intent through its choice

of statutory |language, courts must read the relevant | aws according to their

unvar ni shed neani ng, without any judicial enbroidery. So it is here: since

there is no statutory ambiguity, the principle of preferential construction is not

triggered.
Passamaquoddy Tribe v. State of Maine (1st Cr. 1996), 75 F.3d 784, 793 (citing Rosebud
Sioux Tribe v. Kneip (1977), 430 U. S. 584, 586-87, 97 S.Ct. 1361, 1362-63, 51 L.Ed.2d 660;
Catawba Indian Tribe, 476 U S. at 506, 106 S.Ct. at 2044, 90 L.Ed.2d 490; and Rhode I sl and
v. Narragansett Indian Tribe (1st Gr. 1994), 19 F.3d 685, 691, cert. denied, 513 U S. 919
(1994)). See also Runsey Indian Rancheria of Wntun Indians v. Wlson (9th Cr. 1994), 64
F.3d 1250, 1257 (holding that "although statutes benefitting Native Anericans generally are
construed liberally in their favor, we will not rely on this factor to contradict the plain
| anguage of a statute"). Conpare Marchington, 127 F.2d at 809 (declining to judicially
extend full faith and credit to tribal court judgnments when neither the Constitution nor
Congress had done so, despite the existence of policy reasons supporting such an extension).

1107 Consequently, because the statutory provisions of the UCCIA the PKPA, and the

ICWA, by their own terns, are inapplicable to the case at bar, the najority's application of
these provisions to justify "giving" tribal courts exclusive jurisdiction over nonnenber
parents in child custody proceedings involving Native American children creates inproper
judicial legislation. Such an inprudent violation of the constitutional prohibition against
courts exercising legislative power could easily be avoided while still conpelling the
recognition of the best interest of the child standard sinply by recognizing that the state and
tribal courts share concurrent jurisdiction in these child custody matters and adnoni shing
state courts to carefully consider, on a case by case basis, whether such jurisdiction should
be assuned using the factors enunciated in the ngjority opinion.

1108 Recognition of concurrent jurisdiction would allow us to follow the nore flexible
inquiry described in Bertelson in all interparental child custody disputes involving Native
American children. That is, "[t]he matter could be nore rationally approached as a question
of restraint on the part of state courts in the exercise of jurisdiction, rather than an
absol ute

absence of authority." Barbara Ann Atwood, Fighting Over Indian Children: The Uses and
Abuses of Jurisdictional Ambiguity, 36 U C L. A L. Rev. 1051, 1104 (1989). Such an

approach would not only respect the parens patriae role of both the state and the tribe, but
woul d al so acknowl edge each forum s conpetence in determ ni ng whet her exercise of its

own jurisdiction would serve the best interest of the Indian child. Not to nmention that such
an approach in child custody matters woul d al so encourage the cooperati on between state

and tribal courts overall.

1109 Therefore, | would affirmthe District Court's conclusion that the State Court and

Tribal Court share concurrent jurisdiction over this matter without regard to whether Stacey

and Kinsey resided on or off the Reservation. However, | would remand this case to the

District Court for consideration of the factors in Bertelson and those set forth in the majority
opinion to determ ne whether to accept or decline to exercise concurrent jurisdiction in this
action.

/'Sl JAMES C. NELSON
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Justice Karla M Gray joins in the foregoing specially concurring and di ssenting opinion.

'Sl KARLA M GRAY
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